
78. pj.,.1m.Bectial 617(d) ptO\fidIII tba Cam1:i.s8ia1 with broad
d:iscretial to gxant lBivem in the p.1blic i.-..e. HDWeuer, the 1992 Act
prcidbits the a::m.t88icm frcm gJ:aDting ax:b .twa WIl.. l.ooalf~
a:uthJrity apptoval. ... been c:ttained, if 8Ud1 iI(p.'tMll is required. Bxoept
with respect to )B) aIX1 ..u systeIn tm.Dltera, 1M decline to establish
specific mver criteria awlicable to pm11c im:ereet lIBivers. Instead the
Q:IImissi.a1 will CXDI:ider PJblic i.nte1:efJt wiwr~ en a case-by-case
tesis.. Such 1lBiver~ DUSt be filed~ to the special zelief
proc:."EdJT'eS established in Becti.a1 76.7 of the a.atMia1's Rules. AlthcuJh
in.1IDIt cases local apptQt'8l is required pr:ior to the caBmlBticn of a
tJ:anster, we CCIlClude that the CkJmd.88icn _ gram: -.ivers in~
cases prior to the gmnt of such ..oval, prcw:lded such -.;ivers are
CXD1iti.aled upcn the gmnt of local t.m1Wfer~. Ccm:nissienwaivers
issned in advance of local transfer apptQt'8l will oot becate effective tmless
such~ is ultiDBtely c:ttained am will in JX) -.y affect the discreticn
of local fXMCh:ise aut:b:xd.ties. to decide such tDIIIfer requests. We c:a:lC1ude
that the gmnt of such CClJditiaBl wivem will emhiu¥:e the speed and
efficiE!DC,y of the 1lBiver process, witb:::A1t ' .......I.ning the discretien of the
local f%anchise autb:>ri.ty to cq:prove or di 411lft owe a prqlaBi tnmsfer,
especially where nultiple fXMCh:ise authority~s are necessa:ry.

79. '!be 1992 Act directs the omniss.ia1 to gmnt wvers in cases of
default, fareclasuxe am other f:inalxia] d:bftJ:eE. SUCh teiver requests
lIhaJld be filed p.u::suant to the special relief pt'OOEri1res established in
secti.en 76.7. In casE!EI of default, wiver 19)1icants Il1JSt establish an
affiInative factual sbcwJng,~ by affidavits of a pexscn or persa1S
having persala1 knowledge that the cable cperator is in defaUlt, other than a
technical default, utXter the tems of a credit or loan agxeeJtent p.lrSUaIlt to
Wlich the cable c:perator is prilrarily l~e. waiver aIPlicants shoold
pxovide the o::mnissicn with oc:pies of default notices or other a:x.unentaticn
establishing the creditor's ackncwledgaBlt of such default. In cases of
far:ecJ.osure, wver at:P1icants DUSt establish an affimative factual shcJwi.n3,
suworted by affidavits, that a foxeclcsure actien has been initiated with
respect to prx:perty affectitg the ability of the cable q>erator to naintain
cable service. c:::q>ies of foxeclosure IXltioes or other doam!ntaticn
establishing that a foxeclcau:e aeticn has been initiated sb:W.d be sub.nitted
as evidence of such foxeclosure. A cable qm:ator my establish an
affimative~ of financial distress by subnitting evidence, Slg)Orted
by affidavits, of the existence of financial distress. IIDica of such
financial distxess my include, rot shall not be limited to, evidenceS of a
net cp!Xatitg loss or insufficient capital to lIIli.ntain cp!Xatioos. 9
Audited financial statemmts includi..DJ stata1eltS of cash flCM or balance
sheets sha.1ld also be sub:nitted to establish such financial distress.

59 We note that, in the broadcast ccntext, financial distress
sufficient to \eX'XCU1t alei.ver of the ooe-year lx>ldiI:g requi.retent was fOJIXi
where a licensee established that a transfer was in the plblic interest
becallse of it was unable to d::>tain capital. 'I\1mer Ccmn.micatians Com., 23
RR 2d 1046, 1047 (1972).
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80. 3X:1ce. secticn 617 (e) of the CcJrmmi.catiCllS Act inposes a 120-day
limitatioo. en franchise authority coosidel:atien of transfer requests
involvi.DJ systE!aB owne1 for three-yeam or nore. If franchise authorities do
not act en such b:ansfer xequests within 120 days, such nsquests are deE!re1
to be gDDted. 8ecticn 617 (e) cxntEllplates that the Ccmnissioo will adept
x:egulati<X18 E8tablishing the infomatien that DUSt be sutmitted in ccnnectioo
with such trcmsfer z:equests. '!he 120-day statutory period begins to run fran
the date a cable cpezator sutmi.ts a transfer request to the franchise
authority ccntai.ni.ng all infomatien required by CCJnnissioo regulatiCllS am
the franchise agzee:nent.

81. In the Notice we requested CUtiteilt regarding the type of
infOD18tialal~ts the CCJrmissien shaJld establish in camectioo with
such t:tarlSfer requests. we asked carmenters to i.Ixll.cate the infomaticn
necessazy for franchise authorities to begin eva.luati..ng transfer ~ts.
In this rega.tU, we roted that our intention was to establish a nQ.n:iJ;run
staOOard for such infoI1t1ltiooal. requirements am allow franchise authorities
to request any ad:iitiooal infome.tioo that nay be necessary to evaluate a
particular transfer.

82. 9"m!Blt=§. M::lSt cable camB1ters request that the Ccmni.ssicn
establish tmifomt roles regarding the infomaticn required to CCil\uence the
120-day review pericxi, am clarify that the 120-day pericxi is oot tolled by
a&iitiooal. infomatien requests, oot otheoose required by camrl.ssicn roles,
the franchise, or awlicable local law. cable CQtlienters argue that such a
limitatioo is necessary to ensure the efficacy of the 120-day statutory
limitatioo. Cable ccmnenters argue that such infomatiooal requiresrents
stnlld be limited to infomatian necessary to establish the legal, technical
am financial qualificatirns of the pIqXJSed transferee. cable ccmnenters
also suggest that the carmissicn limit the ability of franchise authorities
to request aaiitiooal infomatian, teyaxi the infomaticn required by
camrl.ssian roles, the teme of the franchise, or awlicable local law.

83. In cxntrast, franchise authorities argue that the FC'C shoild
coofinn that local franchise authorities have broad authority to request all
infomaticn necessary to detemri.ne whether a trcmsfer is in the p..1blic
interest. Accord.:in3 to local authorities, the camti.ssion's statutory namate
is to ·develq;> regulatioos to ensure that the franchise authority n:!ceives all
infomation necessary to "~" an evaluation of a trcmsfer request. As a
ecmsequence, franchise authorities insist that they shalld not be limited in
the types of infomation they can request. Finally, franchise authorities
axgue that the 120-day pericxi sha.tld begin to run only after the franchise
authority notifies the cable q:>erator that it has received all infonration
necessary to evaluate the pIqXJSed trcmsfer.

84. Discussicn. uooer the 1992 Act, franchise authorities InlSt approve
or deny transfer requests involving systEm3 owned for three years or IIDre
within 120 days, or such requests shall be deerred granted. The statutory
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J.aD3uage cx::nteIlpl.ates that the CCIIInissial will establish regulatialS setting
forth the infomaticn nq..d.m to be subnitted to local franchise autOOrities
in om.- to 0 IIbedthe mnn:iDJ of the 120-day period. secti.cll 617 (e) also
iD:1ieates that the 120-day l:imitati.cll am the ~oo's infouatialal
req.li.reaImt:s ~y cmly to tJ:an8fers of II}'IItCB~ far thxee years or
Den, andifY~ local txanster~ is nq..d.m UlX1erthe franchise
agreement.

85. '!be iDfOJ:Dlltic:aal~ .. .q,t in RlIIp:DiJf! to this
ptOV'isial~ limLte1 totbe infomatial tl8CD " I ry to establish the legal,
t.edmical amfi.mDcial qualific:atiaJs of the ptq;aIed t::tat8fenlJe. and any
infomatial nq..d.m. by the fmncbise or ~ialb1ll lCX3l law. " In develcp:i.nJ
these infomatiaBl~, we lcxbd to "the" infamat1.m nq.dred by
the o:mni.ssial in ccn~ioo with "transfer xep!IIIta for btQIdcast licenses
am CARS aut:bJr:i.zaticms. 1 In this xegam, the QJDissicnhas develcped a
st:andimtized f~ to be used in CCI1I:leCtioo with t:J:ESfer requests for cable
systeas -amed for three years or ucre. A cx:py of the POC cable tzansfer fom
is att:ad1ed as~ B to this 'Rfpxt and 0nJer1Pu:rtber lIfOti.oEit.

86. " 1:11 ad:iitial. to the infomatioo specifically 80licitEd by the Fa:
Fonn, fxaI:K:hise authorities arepexmitted to xecp!l8t such additiooal
inf~tiaias is maIICDIbly necessazy to detemdne the <puificaticms of the
pttp:W!led transferee. ~, such rEQJS8t8 far cdti.tiaJal infomatiCD,
beycD1 the requi.nIrents of the franchiae agJ;eBIIII!!Ilt or local law, will oot
tall ar _exter'd the 120,-day period unless the cable cperator am franchise
authOrity otheJ:wi.se agxee to an exteI1Si.a1 of. tilE as p:ov:i.ded urxJer the
statute. cable operators are nqu:lred, hoNever, to ptU1ptly -n!SpCXrl to such
mquests bycarpletely aId accurately sutmitting all infcmnatialreascmbly
requested by the. franchise authority. We CXIlC1ude that "use of the
Q:Ilmissioo's standal:dized fonn in call1eCtial with the 120-day limitatien will
ensure that franchise authorities are p:ov:i.ded with sufficient infomatien to
evaluate am remer p.rUlpt decisioos with -respect to such trcmsfer requests.

87. NXioe. Ccmnenters were asked in -the NXioe to aairess the

60 SUbsectien (e) states that the 120-day limit en franchise authority
CCIlSidemtioo awlies "[iJn the case of any -.I.e or t.raDsfer of ownerahi.p of
aDJ cable system after thirty-six DD1ths following i f Quie1tial of such
system." 47 U.S.C. § 537(e) (~isaaied). liJwever, we do not believe
that ODJ)zess interxEd to exclude fran this provisien transfers of cable
systEDB after thirty-six IlD1ths followinJ initial CXXIStnlctien, since the
three-year holdi.Ir:J pericxi cq:.plies to transfers of cable systEDB during the
thirty-six nonth perlcxi foll~ "either the aQ.JuiAitien or initial
ca1StnlctiCD" of such system. 47 U.S.C. § 537 (a) (attiJasiB adjed).

~

61 .s= Fa: Fom 314 am 315 (bra:ldcast assigment am transfer of
centrol ag>lieatialS) am Fa: Fom 327 (CMS assigment. am transfer of
centrol ag;>lica.tien)."

"
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expected inpact of the ptop:ll8d anti -trafficking regulatiCl1S an era.ll
entities as required by sectiCll 603 of the Regulatory Flexibility Act of
1980.

88. CcnIJslts. '!be cm.litiCll of Stall System ~rators("Stall System
cm.litiCn") Btra'¥.Jlyadvocates the need for a blanket anti-traffick:iD3 _iver
for syStem3With 1,000 SUbIcriberS or less. According to the SIall System
Q:81itial, such syStem3 geoerally serve sprsely ~J.lated mral areas that
walld otbetwisego~. F\.u:thenmre, the &tall System ChIlitiCll argues
that s:rall systems, llIhich are typically highly leveraged arxi cperate clcse to
the, na:cgins, are \.U1l:ike1y targets for profiteers. '1l1e SIall System
Cklalitioo ad::Js that cp!Xatom of srall syStem3 will suffer great financial
hamship if they are urBl:>le to transfer ur.prc>fitable syst.errs or systElt'S
which are no l~ geograprlcally ccnpatible with the cable c.perator's other
systemlii.

89. '!be Stall System CoalitiCll further :iJxticates' that Stall system
cperators provideservi.oe in l'JJnfu:ds of scattered camunities, each subject
to i.roeperJjent franchise a.greEJ:l'ents arxl local regulatioo. According to the
9tall System coalitiCll, local transfer ag>roval is not required in over sot
of these camunities.am thus anti- traffick:iD3 review wa.lld i.rtpase a IYi!!W am
sul:stantial adninistrative turden en srall system cperators. ~reover, the
Stall System CoalitiCll argues that the~ arxi adninistrative bJJ:den of
d:>taining in:iividual waivers fran the o:mni.ssioo wa.lld create umue haxdship
en smUl system's serviD3 insi~ficant 1'UItJers of su1:scril:lers. Finally, the
smul System Coalitioo asserts that the camti.ssioo has broad autlx>rity umer
sectiCll 617(d) to grcmt a ~t anti-traffick:iD3waiver for mall systEms
if it firos that such a \t8i.ver w:old sexve the p.1blic interest. No
camenterscpposed the grant of a blanket anti-traffl.cking waiver for srall
systems.

90. p;isgwiCl1. The Ccmnissien is persuaded that a blanket anti
trafficJQ..r:r::J \W.ver for srall systE!IB will save the p.1blic interest. First,
we recognize that S'fBll systEm3 serviD3 rural areas with lCM pqmaticn
density are unlikely to be the subject of profiteerin3' transactiCXlS. Secan,
we believe tha,t awlicatioo of the anti-traffic:kin3 rule to srall systems
WC\.1ld create significant costs am adninistrative b.1rdens en era.ll system
cperators am nay deter expansicn of cable service into sparsely ptpJ1ated
:rural areas. 'IhiId, consistent with the Regulatory Flexibility
toosideratiOO$,we are~ that the expense am delay of dltai.nilYJ
waivers in in:iividual cases nay be prohibitive for rrany era.ll system
c.perators. FaJrth, we detel:mi.ne that such a blanket \tBiver will eliminate a
significant nuntler of l6iver requests thereby reducing the adninistrative
b.lrden en the irx:h.lstry am the camrl.ssian, while affecting only a SlB1l
Ill.Ut"ber of cable subscribers. 62

91. M::>reaver, Congress granted the carmissionbroad authority under

62 According to the Snall System Coalition, there are awroxinate1y
5,878 systalB servi.ng less than 1000 subscribers. ~r, such systars
acccunt for only 3.6% of all cable subscribers nationwide,.
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sectien 617 (d) to gant teivers in the p.1bl.ic interest. Since we believe
that cglicatien of the ..x:i-~fi~ mle to EIl&1l systEIIB 101ld o:eate
significant fiJ18lY:i a] and adII:I..D:1atxave~ en III8J.l $y8t8t'l qe:atar8,
,. CXIJC1u:Je that a blanket wiver fer IIIa1l ..,.... furthers the ptiic
inI:emBt. 8aIll.,... will be cillfum far thi8 puxpose as any cable systen
serv:l.Jw 1000 subeo::lJ:B8 or less. 63 '1bia detinitien is OQ1SisteDt with
CCrJgx SS' definitiCll of &IIB1l syst:sl8 ur:dIr gecticn 3 of the 1992 Cable Act,
lIIhich d.i%ects .the Qwd_ial to develq> IIJP'q;rlIte regulat~ to zecitce the
adnin:istmtive tmdIa8 of rate regu'atial en ..u systeaB. Nevertheless,
inamer to CXIIp1y with aJr statutoJ:y wiver 8I.1tb:xity, oor blanket anti
traffick:i.DJ wiver far SIB1l syste8II·is cxn: i "9""t upcn, and in 00 W!lY
affects lcx:sl frand1:i.8e aut:lxrlty ccmsidllr:aticn of aJdl transfer requests,
1ltleJ::e such transfer ap:oval is required. we also oote that if the
Cb1mi.ssien receives OOIplaints withmspect to t%afficki.DJ ab.1ses by B1Bll
system ~tom, the Qmnissicn nay revt:ke thesnall systen waiver in
individJal cases.

JL BwNt!·m
92. secticn 11 (a) of the 1992 Olble Act a'tE.IXE sectial 613 (a) of the

=~~~~~i::l~,c:;e=:;:/:Va~~C;=nay
oot hold an MI:S license in any partien of the franc:hi.se area seJ:Ved by the
cable qs.ator's cable systen. Rr nay a cable qlerator offer 9InV sernce
"sepu:ate am aput fxan any franchised cable service" in~ particn of the
franc:hi.se area seJ:Ved by the cable qlerator's cable systen. The crces-
ownership provisicn aakesses CcIlgress' c:x:maml that CXJllIUl ownership of
different nea:ns of video distrib.1ticn nay~ ccnpetitiQ1 and limit the
diver:sity of voices available to the PJblic. The SElIlate a:mni.ttee also
indicatai that such cress-ownership roles were necessary to enhance
CUlpetiticn am to further diversi~, by prevent~ cable qlerator's fran
~i.D3 potential CXIrpetiticn.

93. secticn 613 of the 1992 Act authorizes the camdssicn to waive the
statutory cross-ownership requi:rements "to the extent the Camrl.ssian

63 '!he .Regulatory Flexibility Act of 1980 also SUR?Orts this
definiticn. 5 U.S.C. §§ 601-612.

64 47 U.S.C. § 543(i).

65 47 U.S.C. § 533 (a) (2) .

66 Id.

67 senate Report at 46.

68 Id. at 47.
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detennines is nec!!ISaxy to emure all significant partioos of a franchise
area are able to dXain video ~aaning._69 sectim 613 also directs the
ODIniJl&ioo. to -.1". allaableMbt arI1.OIiAle/9'l4VcraJS-ownershi.p interests
ed.sthlg as of D8ceiber 4, 1992, the ettective,date of the 1992 OIble ACt. 70
lbm the~ adq:lt.ed.. the ex:iatiDJ CBble./MI:S exoss-eMnerBhip role, it
specifiaUlY~ all cablelMCS CItl8S-ownershi.p interests that
existed as of tb! effective date of ths8e rules (FebntaJ:y 8, 1990), am thus
no ad:ii.ticral. cable/IMS ~tial8will be gt:aOOfathered p.u:suant to
sectim 6130£ the 1992 Act. By ccntra8t, all cable/9WlV cn:ss-eMnerBhip
interests existin3 as of DI:!o¥tb::r 4, 1992, shall be \1Bived umer the 1992
Act. 72

94. Notice. In the lj)tice, we ci:Iser:Ved that the camti.ssim has already
adq>ted J:egUla.tialS inplementin3 a cable/M03 cress-ownership prd1.ibitim in
the recently caJcluded Wireless cable Pr:oceedin3'. 73 we irxiicated that the
fu1XJaRenta1~ of that~ coincided with COOgress' cbjective in
enaetinJ the statutory cn:JSS-ownershi.p pmtibitim. We tentatively CaJCluded
that the recently adcpted cable./M0D3 craIB-ownership restrietioos (47 C.F.R.
S21.912.) were ccnsistent with and effectively i.nplerrentedthe statutory
cable/MC3 cross-ownership prcbibitioo.. we suggested that these satre rules
and their inplementing criteria nay also be aJ;Pl:q>riate for the cress
eMnerBhip prah.ibitioos as they relate to ~. camenters were invited to
address these tentative cax:lusians.

95. In the Notice, we also imicated that the Ccmni.ssicn had
CalSidered am :rejected the use of the braldcast attribJtioo roles for
~ of its cable/Mot)S cross-ownership provi.sioo. We further stated that
we did not believe it 'leS necesBa%y or~te to req;>eIl this issue as it
pertai.ns to MD;. (or SIoWIV) cress-ownership restrietioos. With respect to
the cable/9«IV CJ:Q3S-eMnerBhip restriction, we dJser:ved that the legislative
histoIY indicated that this provisim W3S not interx3ed to prevent the camal
ownership of a SMM:V system that itself qualifies as a "cable system" urrler
sectioo 602 (7~74 of the CCrmtmicatioos .Act arrl a secarxi sep:u:ate stand-alene
~ system. 5

69 47 U.S.C. § 533 (a) (2) (B) .

70 47 U.S.C. § 533 (a) (2) (A).

71 47 C.F.R. § 21.912(f).

72 47 U.S.C. § 533 (a) (2) (A).

73 Rep;>rt am C?J:rler in Gen. Docket Nos. 90-54 and 80-113, 5 FCC Red
6410 (1990); Orrler Cll Rag:gsideIatial in Gen. IXx::ket Nos. 90-54 and 80-113, 6
Fo: Red 6764 (1991); secap Report am arner in Gen. IXx::ket No. 90-54, 6 FCC
Red 6792 (1991) ("Wireless cable Proceedi.n3''') .

74 47 U.S.C. § 522(7).

75 Senate Report at 81.
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96. In ·aCklitial, we ncteel t1at the 1992 Act pemd.ta the ·Q:IImis8ial to
'8ive the statutoxy cross-(MJIItl!lhip prci1:ibitial to·· the exter1t. we~
that craiIlI-ownership is !Be' 71ry to ·.-u:e·that all sigDifiamt portia:8 of
a franchise axea axe able to ciJtain video ptOgUiliid.lrJ. lie nqJMted cament
em~ the ex:i.8t.iDepti.ic~1&iver staont for OlIble/IHS <::raIS
ownership .. suffi~ fartbia pnpJIIe, or~ we stn.1ld~ the
procsduRlS 8P8cified in~ 76.7 of the .CbIm'_ien'. &pedal mlief rules
for wiver~ arisbrJ uad8r the statutmy Cl'OIIIII-omex:sb:1p IUles. we
also mqueeted CXllIIB1t em t:be ptcp8I III!Bn8 Of enf0rciD3 the CJ:a!I8-OIGmIhip
provisial, am questicmed 1IlbIther the·· Q:Irmissicn 8tDil.d IID1itor 0IGmIhip in
this regard. With respect to enforc811ent, we~ that t:ne amntssial
shcW.d establish proced!lR1S for CQlSidemticn of CCIIplaints, am, asked
CX'IlIIE!I1terS ·1llbat ~)res shOJld b& adqJted to allow pirticiIBticn k¥ all
:inten!sted parties.

97. 0;&IC'm1t'. Cbui8IterIt generally SURXrt use of the existinJ
cable~ cross-amership rules toillplenent the eross-<:NlIE!%Ship provisicn
of the 1992 Act. several CUlUelters assert, 00wever, that the ftx:: nust
clarify that it will retain the existiLg nu:aland 10CBl progzanadnJ
exceptioos in iDplem:ntiLg t:he statutory cra!tS-ownership restrictien.
T.ril:une Regi.cmal Prog:canllli.D3, Inc. ("'IRB"), which <:prates a 24-lDJrnews am
p.1blic affa.iJ:B channel in Chicago, axgues that the local p:cog:cailldnJ
excepticn to the CI"C&l-ownership:restricticn is e&8i!I1t;f to faster the
develO{JlBlt of local and :cegiaBl. p%03lidlulng ser:vi.oes. 7 Time lt1mer
naintains that in retai.ni.DJ the local prog:calliUnJ excepticn, the amntssien
shcW.d clarify that locally originatEd progxaitiliIrJ includes (1) xelevant
p::cg:canming proaJoed elsewhere, as lCDJ as' it is incmporated into a lazger
local orocttam; and (2) program.\iiD3 that has aired en local televisicn
statiOOs. 77 .

98. CR&B irxlicates that the 1992 Act penni.ts cableftotD) <:NlIE!%Ship in
unserved partialS of the franchise area, whereas the F<:X:' s roles '-"Olld
PI'Chibit such ownership. CR&B therefore, suggests that the F<:X: ITOdify
sectien 21.912 of its roles to co:cresp:rrl with the 1992 Act by allowiDJ
cable/l+£.S cross-ownership in~ of a f:ranch.i.se area not sexved by the
cable cpera.tor's cable system. 8. . ,

99. '!he Joint Rural Te1ep:xme Ccnpmi.es ("Joint Ru:ra1 Ccnpmi.es") ,
which pzovide cable service in rural areas, iIXiicate that use of the·existing
cable/M03 c:rcss-ownership restrictien effectively. iI1'plenents the c:coss
ownership restricticn in the 1992 Act. However, the Joint Rural Ccnpmi.es
assert that the Fa:: shaJld clarify that the existing rural excepticn in

76 'mE Ccrrrrents at 5.

77 Tine wnner caments at 56.

78 CR&B caments at 31.
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21.912 (d) (1) exmpts J:Ural tel~ CClIpiUlies providirr3 cable service umer
the secticn 63.58 rw:al eJCOSPlicn. 79 '!he Joint Ruzal CCIlpanies also subtri.t
that the FCC shoold clarify thatsecticn 21.912 prcilibits the issuance of an
MilS authorizaticn to an existing cable c:perator for its franchise area, wt
allOllll an !M:S liee:lIss to dJtain a traditicmal. cable franchise where
OOOtp!titicn in cable service already existS:Sou

100. In CXI1tXaSt, cablevisicn.of Texas III, L.P. ("01blevisicn of
'Iexas lt

) ugues that the Q:mILi.ssicn should clarify that the ca:mrn~
of a cable system~ an MIS or.~ service. is what is prciliJ:>ited,
regardless of the 001~ stmeture of mic:h entity owns which.
cablevisicn of Texas :belieYM that the ex::LstiD:l cable,tt.M::S cross-~p
tule8 are at o1ds with the statutory ~.-B1 Similarly, GIEService .
COl:poraticn ("Gmlt) IXlt.eS that the overbJiJ d excepticn cmtained in sectim
21.912(a) of the existi.D3 rules is withalt cnmte:put in sectial 613 of the
amnmic:aticns Act. G1'B states that the new secticn 613 (a) (2) plainly ItBkes
it unlawful for a cable c:p!rator to OOld an M«S license in any particn of
the fr:anchise axea served by that qJerator's cable system. AccoItti.rr31y Gl'E
states that the PO: sb::W.d amerxi § 21.912 to OOOt{X1lt with the 1992 Act. ~2

101. pjeg-icn. secticn 613(a) (2) of the camunicaticns Act prOOibits
a cable ~tor fron holdiI:g an i+£S license in any .porticn of the franchise
area served by that cable ~tor's cable system. '!he camrlssicn is
authorizec1, ~, to waive the~ ..0III0erShip prcilibiticn to ensure that
all significant. partialS of the fr:anchise area are able to obtain video
prograundng. we caJC1ude that cur cablej)M:S restricticn cmtained in
secticn 21.912 of cur Rules, with certain additialS cuD D'Odificaticns,
effectively iIrplanents the statutory cable,lMO; provisicn.

102. secticn 21.912 prevents a cable eatpany fran ci:>taining an t+t:S
authori.zaticn if any porticn of the IlKS protectEd sezvice area overlaps with
the cable system's franchise area. secticn 21.912 (b) also prohibits a cable
cpemtor fran leasi.D3 M4::s capacity if its franchise area overlaps with the
t+D9 protected sexvice area. '!he ownership attri.b.lticn stamards established
umer secticn 21.912 prd1iJ:>it all financial arxl bJsiness relaticnshi.ps
between a cable c:p!rator am an MC3 licensee wb::lse f;ranchise area am
protecte:i service areas overlap. certain excepticns are provided umer
8ecticn 21.912 for unserved ru:r:al areas83 am for the provision of local
programning.84 . In ad:liticn, secticn 21.912 ccntains an overtuild excepticn,

79 47 C.P.R. § 63.58.

80 Joint Rural CCIlpanies caments at 3- 6.

81 cablevisicn of Texas caments at 2.

82 GIE caments at 2.

83 47 C.P.R. § 21.912 (d) (1).

84 47 C.F .R. § 21.912 (e) .
>,.
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llIbi.ch authorizes eable~ cross-CJlif11l!nIhip within a fr:anchise axea if nore
than CD! prorider of cable service exiat$.

103. In order to effect Cl:XJBz:! mic&1lJ 1Dtent., "8 lIUSt <X11fomt'BectiCll
21.912 to the statut:aty a:cE-QlIO!t8hip p:drlbitial.As a pre1ittd.niny
mtter, we oote that sectia1 613 (a) pni1:Lbits cable/MCB cross-ownership
cnly in pOrtiQ1S of the tJ:lltt:hise aD!Il ser:Y8! by a cable qmatar's cable
syBtEm. sectial ~1.912, em the other haD:l, prab:lb:lts cable/teMlB cralS
oammip t:hn:lJgtDlt tbe tmnc::hise anB It the IllS protectEd,service area.
it there is aD¥ overlap bebll!l!I1 the b«:>. '.l11Ja, we am:a1 sectiCD 21.912 to
prab:lb:lt cable/M03 e:rx--<:JMDerShip cnly W1m the MD3 'protectEd service area
CMtrlapJ with the port1a18 of the fJ:lltt:hise US sezved by the cable
cpmitor's cable system. c:Dlg1:esie did net define "areas smved by a cable
qJemtor's cable system" \,1Djer Secticn 613 (a) (2). lbieYer, this tenn is
defined in the calteXt of the 8ectia1 19 progxct a.cc&IS provisioos as "an
area actually pllBad by a alble system am 1IIbi.ch can becamectErl for a
starIBrd OClJIleCtial fee. ,,86 Accx:Jz:d:ingly, \1118 pni1:Lbit cable!M03 cross
oammip cnly if a OI!Ible qmatar's aetua1 BeJ:Vice area ouerlaps with the
MIS protected sexvice area. 'Ibis IRXiifieatiCD will allow greater
flexibility in prov:i.d:iDJ nultichannel video sexvice in the unsexved portioos
of the cable frcux:hise area.

104. In adq;>ting. ~tiQ1S to inplEll81t the statutory cable/l+D3
cross-oWne!:8hip J:eStrietioo. we also adopt: an attri1:uticn staman1 that is
OCDSisteDt with the standaxds ~ed by the cmmissiCD in the video dialtCDe
cxntext.87 '1bJs, in assessing croes-OIllIDeDIhip, we will ca1Sider a cable
qJeJ:ator to have an attri.hltable inteIest in an fIM:S licensee if the cable
qmator holds five peroent or nora of the stock of such licensee, regardless
of whether such stock is voting or IXXl-voting. we do mt adopt a single
najority sha%eholder exoeptim, am all officer am director pcsitioos arx1
general partnership interests will be attribltable, as will limited
partnership interests of five percent or greater regardless of insulatiCD.

105. 'Ibis attrilJuticn staman1 J:epr:esents a rel,a)catiCD of the
cable/tele{i1a1e ("cabl~/telco")cross-OIllIDeDIhip attribltiCD starxJard, en
llIbi.ch the a:mnissiCD'S sectim 21.912 attri.b.ltiCD roles were originally
baSed. we ccnclude that to the extent the Ccmnissien has rrodified the
umerlying cable/telco attriblticn st:a:rm.ms in the video Dialtane
Proc::eediDJ, s:imilar changes are awrcpriate in the ccntext of cable,It+DS
cross-ownership. In ackliticn, this nora relaxed attriblticn st:amard is
similar to the attribltim criteria awlicable to other cable crass-ownership

85 47 C.F.R. § 21.912(a).

87 ~ secaxi 'R£:wrt cpxi qmer. Recgmendatioo to c.aw;ess. arxl secooo
FUrther Notice of P.rqlCeai RulElJBki.nq in cr OJcket l«>. 87-266, 7 Fa:: Red 5781
(1992) ("Video Dialtooe Pl::'oceErlin3") .
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roles. 88 we beli.eYe that this nOOest increase in the pennitted level of
ownership is fully CXX1Siatent with statutOX)' intent. In fact, the senate
Report suggested that the Q:JmIi.ssim COJ1d enploy the broadcast attr:ibJ.tioo
criteria··~in sectioo· 73.3555 (Notes). of its Rules, or such other
attrib.ltial roles as the OJnBis8im deeRll!ld 4PLopriate for this p.u:paae. 89

106. we will Rltain the sectim 21.912 (b) pn:lh:i:bitim against cable
~tors leasiD:J M£S capacity where there is systan overlap. Althcugh not
zequi.red by the Act:, we regazd this restrietim as furthering cmgressiooal
intent to enhance cxnp!Ititicn am prevent cable cperators fran ~inJ
potential· sw.roes of CXOIlpetitim. Nlen ... adq>ted this provisim in the
Wi:relE!SS cable P.too!ediDJ, we CXI1Sidered the "scarcity of microwave spectnun
available for wireless cable, am cmcllded that use of such speetnun by
cable q;erators woold preclude its use in furtherinJ the develq:rrent of
wireless cable q;Jeratioos. 90 Nevertheless, consistent with the statutory
croes-~p restrietim, we m:xii.fy secticn 21.912 (b) to apply cnlywhere
the MoD; protected service area and the cable cperator's actual seIVice area
overlap

107. puertpi.ld Bxc§gticn. secticn 21. 912 cmtains an overb.ri.ld
excepticn, p.1rSI.1a11t to which the cable~ croes-<::Mnershi.p provisioo is
i.naI:Plicable if the cable cperator is not the sole provider of cable seIVice
in the franchise area. Acc0rdi.n3ly, a cable cperator is allowed to d:>tain an
t-M:S license where there is already another provider of cable seIVice in the
franchise area. Likewise an MnS provider ispenui.ttEd to d:>tain a cable
franchise to beccIIe the seccni provider of cable service in a. franchise area.
No similar statutozy exceptioo was created under section 613 the 1992 Act.
M:>reover, the COTmissicn's waiver authority under section 613 is limited to
situations in which the Ccmni.ssion detemdnes a waiver is necessary to
ensure that all significant portioos of a franchise area are able to obtain
videop~. Since the secticn 21.912 overb.ri.ld exception ~rs to
conflict with the statutOX)' cable/M4)s cn:J8S-<::Mnershi.p ban, and Coogress did
not specifically provide for such an excepticn, we ccnclude that this
excepticn shoold be eliminated. we note 1DweYer, that nothing in cur
intapretaticn of secticn 613 ~d prevent an MoDS licensee fran cbtaining a
cable franchise which overlawed with the licensee's protected seIVice area,
provided there was no overlap between the licensee's fvMS protected service
an:i the cable systan's actual service area.

108. Rural ~icn. sectioo 21.912 (d) (1) of the carmi.ssion's rules
establishes a limited roral exceptioo allowin:J cable cperators to obtain an
fvMS license to provide sel:Vice to ot:hezwi.se unserved rural camunities.

88 'Ihe section 63.54 attribJ.tion rules were rra:lified in the Video
Dialtane Proceeding to m:>re closely paIallel the attribltion standards
applicable to the cable/broadcast cross-<::Mnershi.p restriction in Section
76.501 of the Commission'S Rules. 47 C.F.R.§ 76.501.

89 senate Report at 80.

90 Report and order, 5 FC.'C Red at 6417.
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'Ibis excepticn is aAUicable 1IIbere the protected service area includes a
nJm1 area with 2500 or lees inhabitants, W1ic:h is othendse unserved by
win!less cable service. 91 Nos:imi.lar nu:al eJICIIlCiaJ. is established mrler
the 1992 Act. SigDifiauEly, we int:e1::p:et geCtia1 613 (a) to p:dtU:rl.t
cable/MI:S c:ross-cxetllbip ally· to the exte1t t!at. there is overlap bebIeen
the actual cable service are am the MI:S protected service area.'Ih1s,
cable/MI:S crces-CMleX'Sbip is permitted in the unserved portials of the
franchise area, p:r:ovi.ded there is IX) overlap with the fiMlS protecte:i servi.ce
aJ:ea.

109. Although Secticn 613 allOll1B inc:r TSed a:aJS-CMleX'Sbip in the
unserved partialS of the franchise area, several WIileaters a%gUe that· it is
essential for the Q:IIIn:i.ssicn to X'etain the rural eteeptioo in inplEllB1ting
the statutaIy crcss-amershi.p restrieticn. 92 Q:mJI!Dters are.correct in
oot.iDJ that under the statutory crces-CNle1"Ship prcwisicn there my still be
sana :i:nst:aooes in tihich a rural ekCepticn is necsrsaryto aut:1'mi.ze
cable,1M4:S eatbinatiCDB to provide nultichamel video sexvioe to unserved
nJm1 areas. Hc:Meuer, s:ince the o:mn:Lsei.a1 is autmrized umer the8tatute
to wive the statutmy crces-CNle1"Ship zestrieticn to the extent necesscuy to
ensure all significant portioos of a franchise area are able to cbtain video
PJ:ogzalllniDi~3, we cco::lui! that such cases sb:W.d behaIXilEd by waiver
rec:;pefts filed p.trSUaDt to the special relief procedun!sset forth in Sectioo
76.7. 94

110. '!be Qmnissioo will ocmider such lIrlvers filed by cable
apemtors subject to the SlIDe pmcedural. safeguards established under
sectial 210912 (d) (1) of the exi.stinJ Rules. '!be camdssioo will grant
crces-CNle1"Ship w.ivers to cable cperators seekirrJ to provide ser:vi.ce to

91 '!he sectioo 21.912 tura1 exceptioo is t8sed.oo the cable/telco
zural eJQ!!(ptioo underSectioo 63.58 of the. carmi.s8ioo' s Rules. 'lbeX'e is a
~ currently perxD.ng to review whether the definitioo of a rural
camuni.ty for p.tt:pa:Jes of this exceptioo sha1ld be arremed to aw1y to
camuni.ties with 10,000 or less inhabitants. ~ ~ piaJtgle Pr<xffliiry,
7 FCC Red at 5851.

92 .~.e.& ~ a:mrents at 56; TiIre Warner O::nnents at 55; NatiaB1
Teleplole Ccqlerative Associatioo eatnents at 2 -3.

93 Alt:hl::1tgh the statutmy provisioo USES the texm"video progzanm,inJ"
we believe OD3xess i.ntea:ted the Ccltmissicn's 1IlIliver aut:1'mi.ty to include
situatioos in which a waiver is necesscuy to ensure that all significant
portions of the franchise area are able to receive nultichannel video
programning.

94 47 C.F.R. § 21.912 (d) (1). we note that te1~ carpani.es
providing cablesexvi.ce in tura1 areas p.rrsuant to the 47 C.F.R. § 63.58
cable/telco crees-ownership roral exstpticn are calSidered cable cp!xators
for p.tt:pa:Jes sectioo 21.912 of oor Rules, am \Olld therefore also be
eligible for cross-ownership w.ivers to provide sexvi.ce to otherwise unserved
rural areas.
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rural axeas ally if no other MC:SqJerator desires to provide such service.
cable cpemtors seeking such a waiver, shaJld· subnit a wver request to the
~cn and fUe an ~ia¢ia1 for an MD:l liCEOlJe. AWlicatioos for
MDJ· li.caYJe8 filed by cable cpz:atars will be plaa3d en PJblic ootice. Cl1.ly
if IX) ,wil:e1ess 0IIbJ.e CJIPl1cant.~ to the lttice with a timely filed
~icatien, w1ll the Cc::Itmiasial waive the cross-ONnerShip restricticn am
awaxd an M4:S lioense to a cable qJerator. We believe that such waiver
procedUres will be effective in preventing serJi.ce delays to rural aJStalErs,
while safegua:rdiD] the CCIIpetitive cgx:n:tunities of wireless cable providers.

ll1. lqra] PrOgra""'JS I:xx;f&)ticn. secticn § 21.912 (e) of the
camti.ssicn's roles cmt:ains an excepticn to the cross-ownership restrietioo,
~ch allows cable cpemtors to use ale NO; channel in a protected service
area to provide locally-pxtd1oerl PI03Latbdng to cable l'I:sdeOOs. The
O:mnisaioo adq)ted this exceptioo because we rerognized that there were
significant plblic i.nten!st benefits in all0r.in3 cable ~tors to use Mal
capacity to p:IO'.fide local progLanuti..Dj, not ot:heLwise available within the
frcmchise area. SUCh an exceptioo furthers the carmissien's lCDJStaming'
goal of enhanci.n3 localisn, by p:rcJlDtirJJ the establisl'l1ent of acili.tianal
ootlets for locally-originated PlogLaluing. 95

112. Sevezal <l:mrenters aLgue that the carmissioo should retain the
local progranllliLg exceptioo in inplenenting the statuto£Y cross-ownership
restrietioo. We cax:lude that the local PI03Ldimd.n3 exceptioo is CCXlSistent
with the statutO£Y cross-ownership ri!strieticn am shcW.d therefOre, be
ret:ained. We note that it is sectioo 21.912 (b) of the camdssion's Rules,
am oot the statutO£Y crosS-ownership prcwi.sioo, which prohibits cable
~tbLS fran leasi.n3 Me) capacity in their franchise area.96 The 1992
Act ooly prdribits a cable qlerator fran oolding an toM:S license in its
actual service area. COOsequently, the local ploglamning exceptioo is not at
ockis with the statutory cross-ownership rule. On the ccntIaL¥, the local
progzanming exceptioo furthers Q:J:lgresS' ci:>jective of preseLVing localisn,
which Ca1gress stated was "a prinary cbjective am benefit of oor Nation's
system of regulatioo of televisioo brcedcastinJII97 Accordingly, we cooclude

95 Wcally-pr:OOuced progzarmd.n:J is defined for this~ as any
p,nlog"YTrlaI1=rrfttning prexhlced in or near the cable qlerator' s franchise area ard not
broadcast an a televisioo station available within the franchise area. In
the Wireless cable Proceed:ing, we in:ii.cated that we did not intend for our
definitioo of locally-prtrluoerl progrc:mn:i.nJ to "prd1i.bit the inclusicn in
locally produced progLatlS of sate relevant naterial or segrrents produced
elsewhere rot incoxporated into a larger program. II we also stated that it
\\'laB not oor intenticn to preclude the use of any programning, which aired on
local televisioo stations. We ilxiicated that "such rraterials coold be
included in a locally prtrluced pLogram provided it constituted only a STall
or minor p:lrt of the overall progLam." 8ecorxi Rgport and Order, 6 FCC Red at
6799 ("Wireless cable Proceeding") .

96 47 C.F.R. § 21.912(b).

97 1992 cable Act, section 2(a) (10).
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that the local progtcu.Qng exceptioo is ca1Sistent with statutOlY d::>jectives
am will be retained .. it applies to the leasillg of~ channels.

c. QtblWMly <;meSS !filp P 7 "''''''00
113. 0'J1I'IJtf'. .. o::uu*JterS gIl18I8.Jly agree that the sectioo 21.912

cable/t+l)s regulatiaw CBl1 belRXitfied to inpleuEDt the cable/a-I'aV CIOB8
araerIIhip testri.eticn in the 1992 Act. ~, CDlmenters note that t:hele
am oertai.n issues~ to the c:able/sev atlS8-~zestri.etioo that
nust be~7~ also cb!J.exve that the seetioo 21.912
c:able!MC9 provisiCDII am t:ee:bxllogy specific :in their agilicatioo am are
tbJs,~ for p.u:poses of i.lIpleaa'ltiDJ a cable/9IIA7.V cross
ownershiprestrietial. In aatitioo, cnm&1ters note that the cable/SMA.'lV
restrietial aJ1y prdUhits cable cp%ators fnm Offering 9aTV sezvice
"sepu:ateaIXi ap1rt fmn any fmnd1ised cable service," in the cable service
area, in <XI1trast to thecable/M03 restrietioo, llIhi.ch prdUhits all
c:able,!HI:S cr:ces-araerIIhip in the cable cperatar's actual 8e%Vice area.

1147 seveial CDliieters suggest that the "separate arx:i aput" language
is not meant to limit the cross-CNlel:Shipexoeptioo to SMltllV sexvi.ces that
are P1YSically interean:ected with a franchised cable system. Accordi.n3 to
these CXliilelters, since an interccnnected 99L'lV system is treated as a cable
system, am is therefore,almady cut of the anbit of the ctOSS-ownership
restrleticn, the separate am apart excepticn cancot be lilllited. to liIYSically
intero:meeted facilities. Instead, these cxmrenters sutmit that the
"separate am aplrt" excI!!ptial \8S intemed to E!IC8l¢ SMI\'IV systems that are
cpemted in accomance with the texms of the cable cperator's franchise, even
thclJgh such 9o!MV syBtemB are oot ~ically interconnected with the cable
cperator's cable· system. Ccmnentersf~ this cq;proach dlserve that
this intexpretatioo is caJSistent with the fact that the statutoxy lanr.:Juage
lcxits at whether the~ service. is bei.D3offered sepcuate am apart fran
aD¥ franchised cable "service," not cable "system".

115. Other CXliue1ters advocate an interpretatioo that walld pennit a
cable q;e:a.tor to ~re a~ systep\ with the intentiCD of P'IYsically
integrat~ such system into the overall cable system. '111e key imicator of
integraticn accord.i.n:J to these catrlenters, shaJld be \\!1ether or not
~ is delivered thra.1gh the cable system an.1 not the SflATIJ system.
'Ihese CXliuelters axgue that a SMA.1V system, whether CalStructed or acquired
by a cable ~tor, sln11d not be reganied as separate am apart as laYJ as
the cable cperator integrates the SMltllV system into the cable system within a
reasonable· t:irce ~, six xrcnths) •

116. CornBlters also note that the crass-ownership restricticn ally
applies in those areas of the cable cperator's franchise that are actually
be~ served by the cable qmator's cable system. 'IbJs, if a cable q;Jerator
has not wired its entire f:ranchise area, the crass-<:WlerShi.p ban does not
prevent the cperator fran providing ~'IV service in the unserved areas.
Ccmrenters state that such a qualification is apprq;>riate because exterrling
service by rreans of 9'A'IV nay be the only nethod of providin.3' service in sene
parts of the franchise areas.
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117. Liberty OIble o ..~, Inc. (ItLiberty"), acXjs that the cross
CMIet1!Ihip restX'f.d:im ·1Ihould net: pxewtt. a 9rJATV qJerator fran ccnt.inuiDJ to
cprate a~ eazv:i.0l! if the 9«1.V. cpemtor cbtainsa cable franchise to
becnne. the seam fr:ax:h.i.llldOlble cp!Iatcr in the franchi.se area. AcCording
to Liberty, this inteEpI.'etatial is <XDIi8teDt with CCl13U!ssi.a1al intent to
~alCte eatpetiticn for -.ab1.ished cable qm:ators. Liberty ootes that in
New Yozk,whereit is the 80le OCJlI)etitor of Time Wilmer cable, it shoJld not
be xequi.red to divest its ~SystEllll, if it eventually cbtains a cable
franchise to OC11p!te head-to-head with the Time Wimer's cable system3.

118. several CCJIIII!lI1ter8 subnit that the 1992 Act am its legislative
history \ere oot intencted am shoild not be inteIpreted· to prevent the comOl
ownership of a a4KN system that itself qualifies as a cable system umer
sectial 602 (6) of the a:mnmi.ca.tialS Act am a sepcu:ate starn-alene~
system. In cootl:8St, CR&B &Utmi.ts that the camdssia1 shaJld clarify that
any~ systens· .that axe :lnt:.ercamected t:h1:OJgh caaxial cable, fiber or
other JilYsical cx::mectioos, that cross the public ri9ht of way, are cable
~~:n=:§f8nay not own a eepu:ate staIXi-alcne s-t\'lV system in

119. J):\BQIMia1. we cooclude that while sectial21.912 aahesses the
sane cx:ncenJS as the cable/9IJA'lV crc8S-ownership restriction, a sep:u:ate zule
is needed to ad:m::ss issues unique to 9I!aV service am to the statutory
cable/~ cross.:ownershi.p restrietial. As an initial natter, \1fe note that
sectial 617 (a) (2) ooes Itt prohibit all cable/~ cross-owr:ership within a
cable q;:lera.tor's actual sexvice area. sectial 613 (a) (2) a1ly prohibits cable
cp!rators fran provid.i.rJ,g SMnV seIVice Itsepuate am apart" fran the
franchised cable service :in the portialS of the franchise area actually
served. QD3ress did not explain its intent in limitiDJ ~licaticn of tl1e
cress-ownership restrietial to SM1Il'IV seIVice offered "separate am ap:ut"
fran franchised cable seIVice.

120. As in:Jicated above, eattrenters offer varioos theories reganling
the awrq>riate intexpretaticn of the "sepmlte am apart" language. Mmy
CXJluenters aJ::'9'.,1e that the llseparate am apart" language allows a cable
cp!rator to bJild or acxpire a 9«IV system within its service area, provided
such ~'IV system is P'¥Jically integrated with the cable system within a
reasooable pericxi of tine. Other caluenters rraintain that the "separate am.
ap:ut" laD3U2ige does oot require physical integraticn. Instead, these
cumenters sul:mi.t that this language was rreant to exarpt 9!fATV systEm3 that
are cp!rated in aCCOJ:di!mce with the temE of the cable q;:lerator's franchise
aglea:nent,reganness of whether such systEm3 are wilt, acquired,.
integrated or starxi-alane. 99

121. Q.1r statutory analysis of the "separate aID apart" ~ge leads ..;-:
us to a different ca1Clusial. 'I11e~ of the secticn 613 (a) crees-
ownersmp provision is to encoorage alternative providers of nulticharmel

,

98" CR&B COtments at 33 •

. . 99 N:TA. O:lttrents at 32-33 .
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video service and to~ the ,deYelapIwnt at local CXJ1PE!titicn for
established cable qetatOQt.100· Indeed, t:be --.e:AlipOtt fam that,~
of, the~ .. I' I e of oaBttUCtiDg .....~ aJ8 ,cable televisicn
syst8R to serJe the _ ~c ana, .. aIble sut8cdbem have IX)

cppartunity to se1ec:t .-:mg CICIIlJEIting ~.101· 'Ibe Belate RBport cbJeJ:ved
that withalt the pr.smee of another DUlti~ video prog:r:aal1ling
distrihitor, cable cpc:a.tor:s face IX) local ""ljetiticn, Wtich leads to umue
II81Xet J?C'IlIIBr for· f:lDCi.IItiJ.1g cable qJeratOrB.102 1b:8cNer, the Bemte Report
iDiicated that the cbjective of restrictiDJ ~-aaershipof different
means of video di.str:f.b.ltial 1ll8S to ElDa.Im tJat a diversity at voices are
available to the p.Iblic, and to~' aIlti-oc:apetitive acts that \Olld
limit the typeS of SHVioes avai Jab] e. 103 '

122. Given Cbllili ! •• ' cbjec:tives in~ the cra!IS~ownership

restricticn, we CG1lC1\de that a~ intetpzetaticn of the "separate curl
apart" excepticn .. inteD!d. we i.nte:r:pret. this 1.aQ3uage to pemdt cable
c::pe:r:atom to exDIauet ~-alcme or integrated 9InV systeDs for use in
pravidiD3 f:r:anchised cable se:r:vice to sul:»Jcri.benI within the cable
qmator's se:r:vi.ce a:ceil. 1i::JMever, we believe that the~ "sep:u:ate curl
apart' fran-any f:r:and'lised cable ,service," nq.W:es that cabJ.e-CMned~
systelB be opemted in acc:o:mance with all temIt am CXDiitioos of the cable
franchise ag:r:eenent. 1bJs, cable, cperators providing~ se:r:vice within
the cable setVice etta are requirEd to cb!IerYe all provisioos of the
f:r:anc:hise ag:r:eement, incJ\1di03 arr.t unifonn ptPgUdudng, service, and :rate
~ts p.mvi.ded t:hetein. 'Ihis limited c:r:tI8S-ownership excepticn is
awxcp:r:iate, since 0Ib1e q:Jeratat's frequently U8e 9aTV systelB to provide
cable se:r:vice to DUltiple unit <Mllinas, such as apextmmt eatplexes curl
ootels, within their franchise area. 10l1 SUch an inte:r:pretati.al is also
eoosistent with the fact that the statuto:r:y~ lc:x:its at ~ther the
SMIl'IV sexvice is beiDa' offered separate and apart fran any "franchiSErl cable
se:r:vice" not "cable system."

123. l'Ilile ~:r:ass intended to pe:r:mi.t Bare cable/~ ccrrt>inatioos in
the cable service axea, .we CCIlClude that CcI1grees did mt intern to allow
cable q:Je:r:ators to 2lCXJ1i:r:e existiDa' 9IKN facilities within the cable
cpe:r:ator's actual service area for the p.upoee of pravid.in3 cable se:r:vice.
In light of the inportant statuto:ty cbjectives of praroting eatpetitian curl
enccuraging diverse sarrces ofp~, such aaquisitions 'IOl1d urxiemtine
the goals of the cross-CMne:r:Ship restrietial anci eliminate an iIrportant
potential san:oe of OCI1petiticn for establi.she:i cable cpe:r:ators. ~r,
we believe that ~ess sooght to enca.t:r:age cable cperators am~

100 senate Report at 46.

101 }g. at 46-47.

102 1992 cable Act, section 2 (a) (2) .

103 senate Report at 46.

104 Ti.nE wazner Ccmrents at 63.
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providers toCXlftilE!te d:i..rectly with <De aoother. In a.rr view, a policy
allowing qable qJCatOX'S to aoquire existing g.pnv facilities, rather than
CXDJtxuet their <M1 facilities, w::uld not further this goal am wwld in
fact, ti-.rt t:be .4Iv8lc p I 't: of a pmniaiDJ CXII{Jetitive technology.
P:inally, we determine that sud1 a policy lO1ld reinfozce exi.sti.n3 cable
IID"qX>lies am reclJcetbe ~~tive cg;x>rttmi.ties for~ prov:i.df!rs
within the cable servioe area. 1 .

124. For the foxegoiDJ reascI'lS, a.tr rules inplS1elti.n3 the statutory
cable/9oRlV crt:8S-ownership restricticn pr:ahibi.t a cable c:perator fran
acqLii.ri.JJ3 an ownership i.ntexest in a sept.rate 94raV ~tor provi.d.i.D:J .
service within the cable qmator's actual sexvi.ce area. 106 SE!pal:ate 9t\'lV
cpera.tors are defined under a.tr rules as providers of~ service within
the cable cpera.tor' S service area, which 1lIIlere oot owned, qJeI:ated or
ccntrolled by, or under CURiUl centrol with the cable <::.'pel:ator as of the ,
effective date of the 1992 Act. In inplemeru:ing the cable/SM'aV croes- .
ownership restrieticn, We eapl.oy the same attriblt1cn criteria adq>ted in
ccrmecticn with cable,lMa; cross-ownership restrieticn above. CX1r
attriblticn rules in this ccntext generally attrib.J.te all stock interests of
five percent or nore, whether such stock is voti.n3 or nonvoting. In
additicn, all officer am director positialS am general partnership
interests shall be attrib.J.table, as will limited partnership interests of
five percent or greater, regardless of i..na1l.aticn.

125. Catne1ters ad:b:essing the "sepuate and apart" language
unan.innJsly a:rgue that it sholldoot be relevant whether a cable ~J:ator

coostructs or~ a separate~ systeJn, provided the cable cparator
integrates the SMnV systEm, or cpera.tes such system in accordance with the
tenna of the cable franchise. NPCA for exaaple, argues that cable ~J:ators

sholld be pe:r:mitted to a<:X;lUire separately-owned SMMV systEm3 in their cable
service area, provided such systEm3 are cpera.ted in accordance' with the tems
of the cable franchise .107 NPCA naintains that such an interpretaticn is
essential to preserve the "exit strategies" available to~ q;)erators, ani

105 '!he amnissicn similarly prdrlbits local telepx:ne carpanies fran
acxpi.rinJ existing cable facilities to provide video dialtane service.
'Ielep1Oile carpmies seek:i.rxJ to provide such video dialtone service are
required to calSt:roet their own facilities. ~ Video Dia] tone Report am
~, 7 FCC Rod at 5835-36.

106 Cile CUilieilter irxiicate:1 that such an inteIpretation had already
resulted in fear am:ng l:ui.J.di.ng nanagers that if they enter into cootraets
with SMATV cp!Xators, they \IOJld sul:sequently be prohibited fran allowing a
franchised. cable q>erator to take over the systan shalld it becate necessaIy
or desirable. .s= Naticnal Private cable Association ("NPCA") Cartrents at
12 . We rote that aJr :roles prohibit a cable q;)erator fran acquiring a
sepazate SMATV systan. However, where a SMATV contract has been tenninated
by either party, we ~d not prohibit a cable c:pezator fran providing cable
service over preexisting facilities.

107 NPCA oamments at 11.
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to· eaccmaee CXXltm-d m _belt in the dIM!lc:pI!nt of 9S\'IV syst.Em!l. NPCA
a.dmcwl.edges that ir1;eqcetatialllllY _ to undera1t Qx.gress'
CXJIpUtive gcal.s ccapetitar' is laYiBr the·JI8Detpl..aoe by selling
oot to another, ~, lining oliptitial.·1Q1 -BcleVer,~ asBerts that
the 9«l.'V'8 dI!!Ipartu.w :l11~~ is inevitable, am tbJs, "
021g:L ss' cbjectivea are best served by leavi.Di:J reascmble exit strategies
available to 9IaV :iJM!IItors.

126. we are rJCt ......-'ed by t:heee~. we note that all
0NlerShip n!!8trlctiaIB I1Jn:Lt the ~ial exit strategies" of investors in
the affected serviOl8.1fl!Mtrthelese, alten:ative exit strategies have
proved sufficient to allow affected irdJIJt:.rieB to deYelcp am attract
:investors. Similarly, EMUV :investors CCI18idering exit strategies will have
IUle%QJS alternatives available. OUr Rule. 1«JUld mt preVent the sale of a
9lltIV systan to bd1djOJ~, another 9«lV cperator, an M03
qmator, or a cable c:pmttor fxanchised in a camunity in which the S:'!AT'V
system 00es JX>t provide service.

127. Fi.nBlly, as deBc:ri})ed above, the 1992 kta'lly prevents
cable/9'1A7.V cross-OIlIleJ:8hip in thaIe azeas of the cable c:perator's franchise
that are served by the cable cperator's cable system. 'JhJs, if a cable
qmator has oot wiJ:ed its entil:e franchise area, the cross-ownership ban
<b!s oot prevent the ~tor fran b.rl.ldiIIJ or acx;p.tlrinJ a staIxi-alale S:'!AT'V
system. ~, the Q:InIdssial c:x:rv:1udee that such cable-ownsi·!M\,TV
systEIIB Ill.1St be q.erated in acc:ordana! with the tez1lB of the cable franchise
agreement. we e:xmcl00e that in order to protect the cmpetitive
cg;JOrt:lmi.ties of :hx:'e(edent SMMV qmators, it is essential that ~ limit
the ability of cable qmators to use a«lV teehoology in their franchise
area to provide pl:Q31auUdng Be1Vi.ces other than the franchised cable service.

128. In ad:ii.ticn, calSistent with ~:Icssi.alal intent, oor ::cegulatioos
ci:> oot prevent the CCl\\t01 ownership of a EMUV systen that itself qualifies
as a cable systen under secticn 602 (7) (B) of the Co:mun:icatioos Act, arxi a
sepuate stand-alooe~ systEm that is within the same service area. 109

we also do not calSider a SM\'IV system that cpl1ifies as a cable sySten to be
subject to the statutory cable/t+D3 cross-CXle%Bhip restricticn. 'JhJs,
catuOO ownership of a 9IfJflV systen arxi an JMl3 facility with overlawing
service area8wtllld not prohibited UIX3er the CClmtission's roles. Since
C'cn.31es8 intended secticn 613 to enccurage eatpetiticn for t::caditiooal cable
systEllB, it" wcW.d be ccntrary to the statutoJ:y ci:>jective to prevent the
camrn ownership of mxe than ale SMMV systen in a franchise area sinply
because ale of the 9«[V systens serves Inl-camunityowned zrultiple
~lings or seJ:VeS camunity-owned nultiple &E1lings arxi crosses a p.1blic
right of way. .

129. Liberty a::cgues that the cross-ownership p10Visicn shoJ1d not
prevent a f!lIfATV c:pe::cator fran calti.nuirr3 to provide~ se::cvice if the

108 ls;j.

109 Senate Report at 81.
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9«lV~ dX.a.in$ a cable franchise to becane the secood franchised
cable~ in a oamun:ity. Liberty suggests that the cable/~ crces
CMIlEIIhip p:rd1ibitim slnlld awly ally in~ where there is ale cable
fraa:xNaee. As "" imiea.ted abc:M! with respect to the cable/l+DBcrces
CMIlEIIhip, ~ C7M1'bd J d except;iCXl WS p:ovided umer the statutory croes
CMIlEIIhip n!!Strietim am the Ccmni.ssiCXl' 8 ~ver authority is very nart'af.

Cal8equently, we c:ax:lude that the statutory~ prdlibits the
Q:mIdssial fran adcpCiDJ an auexbJild exD!ptien in this cmtext. We rote,
~, that Sectial 613 .1It011d generally not pzevent a SMm7 cperator fran
c:i:ltaiJ:rlnj a cable fxanc:hise in the same~ served by the operator' s ~'IV

service, pr;ovided the 90mV q:erator began. <:perating the~ system in
aoco.r:dance with the tems and caxntiaB of the cable franchise agreE!lBlt.

D. tiopti.eI

130. Q;ppmt;a. Q:lmBnters unan:i.nnJsly cgx:ee the establisl'Jlelt of
specific reporting requirements to enforce the cross-ownership restrictioos.
Gamenters irdicate that the cross-ownership restrictioos shalld be enforced
en a ccnplaint ooly basis.

131. Di§cussi.cD. As we irxiicated in the Notice, we do not consider it
necessaIy at this ti..lre to establish adiitiooal reporting requirarents in
camectien with the NO; or~ cress-ownership restrictioos. '!be
Ccmnissien's existirq roles require CQ;llicants for~ licenses to show that
no portien of the facility's. protected sezvice area will overlap with the

. franchise area of an affiliated cable cp!J:ator.110 As require1 umer the
statute, we will amend this IUle to ~re that awlicants show that the
protected service area will not overlap with any particn of the franchise
area actually served by an affiliated cable ~tor's cable system.
However, the Q:Ilmissim will not ackpt: specific reporting :rnquirem:nts at
this tine for cab1e/9oRIV cross-ownership. Instead, the Carmissicn will
enforce these cross-ownership roles en a eatplai.nt basis. CcItplaints
rega.:roi.ng cross-ownership violatioos shoo.ld be filed with the cannission
p.n:suant to the procedures set forth in section 76.9. of aJr Rules.

IV. ~LIMITS

132. '!be 1992 cable Act requires the Ccrrrn:issicn to establish horizcntal
ownership limits. Specifically, Secticn 11 (c) (2) of the 1992 QIDle Act
requires the Ccrrrn:issien to place limits en the rn..miJer of subscribers an
entity can reach t.hrcugh cable systenB owned by that entity. 111 'The
establishtent of these "subscriber limits" is intenjed to address Congress'

110 47 C.F.R. § 21.912(c).

111 47 U.S.C. § 533(f) (1) (A).
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ccocem~ :i.ncn!u:ing horizcntal oc::ooentrati<Xl in the cable iOOustxy.
CCIlgJ:ess fa.n1 that incNued CXXlClE!!1traticn in the cable in:i.lstl:Y had the
potential to cxeate barriers to·entry far new ~ramers am to reciloe the
D.Jlt)er of II8Sia voi~ ..i lable to~.

133. In establi8b1nEJ tbe· ~·liDd.t:s ,.mated by Bectioo 11, the
1992 QIble Act~ the Q:ltmi.ssial·· to oa.ider the follc:JWi.D3 public
interest cbjaetivee of the legislatiCX1: (A) to eI.1IIm'e that 00 cable cprator
or graJp of cable cprr.ataEB can unfairly i.Jrpme the flow of video prtJgxaatl\in3
fran the pnogxanttet. to the CXDUIer; (8) to tDaJre that cable qaators do
net: favor affiliated video progx....'S in dlltemdn:iIrJ caxriage am do not
umeasorli!lbly xestriet the flow of video ptogXClftiling of unaffiliated video
progxaaaers to other video d:istri.lJutorsi (Cl to take acca.mt of the III!lIket
stxuetuxe, ownership plttems, am other relati.cmships of the cable initstxy,
incl\di.IYJ the nm:ket pc:Mer of the local fxanchise, joint ownership of cable
syBtEIIB am video pU,J3xataers, and the varioJs typeS of ncn-equity
ca1tXOll.itq interests; (D) to take into acx:um.t an;y effici.eDcies am other
benefits that·might be gained t.hrt:ugh inct: Pre' ownership or cmtrol; (E) to
ensure that such xul.es and mgulatials Ieflect the dynamic nature of the
camunicatioos l11I.X1a!tplacei (F) to irrpose liaitatioos that will not pmvent
cable c:p:rators fran servina pxeviCllSly unsexved rural areas; am (G) to
inpoee limitatioos that will not inpair the develcpnent of diverse am high
quality prognmming .113

134. Prqltwl. Befare inposiD3' definitivehorizcntal ownership
restraints en the cable irDJstxy, we wnt to he oertai.n that in so doiD3 we
have struck. the proper b!U..anCe cmttlg the~ plblic interest d:>jectives
CCIlgJ:ess dil:eeted us to CXXlSider. Q1r xeview of the Cu[(lents in respcDge to
the JU,j,ce has perSuaded us that further cunrl!llt <Xl a IUYb!r of natters is
neceseaIY before we can establish· awxqn:iate SUbecr:iDer limits. Hatlever,
the record to date has helped us to· foxm oerta.iri tentative CCIlclusioos.
'Iherefore, at this time, we seek fUrther CXDiif!l1t m oor ptcp::ea.l s~
the aw:rcpriate threshold and awlieat:im Of the subscriber limits. In
brief, we propc:ee to adept a natiaJa1. subscriber limit of 25t of oores passed
am to attriblte oable system~ l::a8ed em the same criteria that is
used in the broadcast ccnte:x.t .114 ~, we cxntim.le to seek CC1lt1etlt <Xl
establishing subscriber limits in the :t:an3'e of 20t to 35t of b:1res passai
naticnwide. In aaiiti<Xl, we prqxJSe to pennit ownership of aantianal cable
system3,~ the 25% limit, if such system3 are minority-ccntrolle:i.

B. a;pl1<ph1••,"ft.

135. Notice. In the N:>tice we asked camenters to ilrlicate whether

112 1992 Olble Act, sectioo 2 (a) (4) •

113 47 U.S.C. § 533 (f) (2). Ccngress interDed these plblic interest
coosi.demtioos to aw1y to all ownership limits rrarr:i:ited by section 11(c) (2),
including the channel occupancy limits discussed .infi9.

114 47 C.F.R. 73.3555 (Notes).
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J:9gi.cnU or natiooal subscriber limits, or 1:x>th, were necessary to iIrplE!lEl1t
the d:>jectives of the 1992 cable Act. we noted that while the legislative
hiato!:y of the 1992 Olble Act fOOJSed en natiooal sub:lcriber limits, it also
discussed n:qi.ooal CQlC8ltratial. AdditiaBlly, we cited fi.ndin3s fran the
UiQ 00, iIIPtt, c:x:ncludiDg that the level of natiooal ccncentratioo in the
cable iniIstty did oot~ mgulatozy i.nteJ:ventioo, wt iIxlicati.rr3 that
n:qi.ooal <XI'lCel1tXatioo cxW.d lead to Mn!I eJJ389in.:J in anti-carpetitive
behaviorcn a regiooal basis witlnlt disruptin.:J natiooal aa.rkets.

136. Q;mJmts. cable cxxmenters adcD:es&ing the issue of whether
sub3criber limits shaJld awlY to natiooal ard./or regiooal na:rXetsall favor
establi.sh:ing a1l.y natiooal subscriber limits. several cable carmenters cu:gue
that the camti.ssian lacks the authority to primJ.1gate regicn3l limits ~r
the 1992 cable ~t. Aatltia1ally, they believe that national limits best
serve the OOjectives of the 1992 cable Act since l1lJSt prcgrarrrning
distriWticn occurs 00 a natia1al, not a zegiooal, basis . Also, these
putiee ccntem that t'e3iaBl. limits w:uld thxeaten the narketplace
efficiElDCies affomed by ;egiaBl <::alCSltraticn, such as expan1ed custarer
service arxi increased local~ .115 Wy lNIV SUWOrts inpa3ing
regiooal suJ::scriber limits, arguing that such limits are necessary to cw:tJ
the ant.i-CCl1p!titive p:JlIIer of !8:ls in local advertisiD] aa.rkets. 1l6 lNlV
wrold have the cemni.ssicn prctrlbit a siDfl.e cable operator fran reach.in3' nore
than sot of the hares p:iSsed in. a local narltet (as defined by 1u:bitroo's Area
of Dc:minant Influence or ADI) .117

137.pjagpioo. 'Ne plopose to adqX. exclusively natialal subscriber
limits. we agree with the najority of camenters whoca1Clude that nati<XB1
sub3criber limits best serve the cbjectives of the 1992 cable Act because
llDBt progxarmdng. distribJtiQl occurs en a natiooal, not a regiooal tesis.
we are also o:ncemed that the inpositien of regicna1. limits nay sacrifice
nany of the benefits am na:rXetplace efficiencies associated with regiooal
ccncentratian, such as invest:Itent in the deploynent of fi.ber cptic cable,
develcpnent of local am regiooal cable plogJ:am~ am. inproved custarer
service. M:>reover, we axe .cognizant that denying cable operators the
benefits of regialal cx:ncentratioo caJ1d :inpede their ability to becc:rre
carpetitors of local telE!£ixlle ccnpani.es.

115 see, e.g., 'ICI eatments at 27-28; Tine W::uner reply carments at 2
5; rcrA Reply Caments at 5-6.

116 INN ccnt:erm that in. nB.rltets with ally ale cable q:lerator, that
operator is the ccn::iuit for all local advertising arrl therefore is in the
positicn to dictate local advertising prices, which places other local ITEdia
(~, TV stat.ioos) at a CCDSideIable disadvantage. lNIV Ccmrents at 7-8.
In respcxlSe, cable <Xituenters argue INIV's assertions are disingenuoos since
data shows that broadcast stations continue to control an overwhelming share
of the local advertising narket as cCItpU'E!d to cable interests. See 'ICI
Reply Cbmments at 19-20;~ Reply Comments at 12-13.

117 lNIV OOrnments at 8.
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138. camenters axe asked to i..micate whether the pn:posed natiooal
Sl.1DK:riber limits waUd suffice to iDplEm!l1t the cbjectives of the 1992 QIDle
Act. In adtitia'l, 1II1II 1Dild like 0 iiBeaten tocawider~ the l:lenefits
of regiCDl1 CXOQ!IltmtiQll a.tbeigh the~. anti-cc:JlIIBt:itive hann that
such cmcentraticn DIIY lBve en the local advertising am. pzoglalrni!rJ
nmXetplace. Finally, . we are~ that if we inpaIe regialal limits,
other nultichamel video distriblt0n9 nay Itt be available to serve lJl'lSeIVed
subscribers in all CXIIIIIJIrlties. we ask CXiluelters to~ this issue as
well.

c... II • .. _wI ... r ..'jrlWim.

119 See 47 C.F.R. § 73.3555 (d) .

139. Noti&e. 'lbe &ioe sooght CXitue1t a1 the l'l&lSUre that shalld be
used to i.IrplE!lEl1t subfJc:riber limits. l'fe imicated that Sl.1DK:riber limits
CCAlld be defined either as a share of cable subscribers or as a sha%e of
lnnes passed. li:JNever, after c::cnJidetatien of the blO st:andal:ds, the Notice
pzcpoeed adqltien of a bahes passed l1II!!IiI8l1n!. we tentatively ca1Cl.uded that
while a subscriber-buJed standard is the am:e traditiaal 1I&lSUre, a hates
passed staIxlard'is nm:e ~iate beaW8e: (1) it~ all
te1evi.sien lnJseholds for which a particular cable qlerator provides access
to csb1e pzoglaitUdng; (2) it is nore stable t:han a subscri.ber-based limit;
am (3) it encoorages the aalitien of new subscribers.

140. '!he Ngtioe also asked carmenters to iDiicate what percentage of
b:m!s passed natiooally 1IJCU1d ca1Stitute a xea&a'1ab1e limit en horizcntal
CCI1CElDtratien. Specifically, we pzoposed a limit in the~ of 25% to 35%
of b:Ines passed am asked a series of other <;JJeStioos designed to discern the
level of sutscr:ilJershi needed to successfully launch new cable programning
services. We also qJe8t.icned whether the auiience reach limits of the
broadcast nultiple OI«lerShip or net'WOJX-cable cross-OI«lerShip roles were
relevant to detemti.ni.BJ SlJb9criber limits in this proceeding.118
F\Jrthemore, we ci::l8eIved that the senate Report suggests that secticn 11 w:lS

not inte:rled to require divestiture by any existing M90. '!he Notice also
invited CXilUent en whether we sha.lld establish a minority ownership
incentive similar to the ooe used in the bn:sdcast cx:ntext, which provides
for increased OI«lerShip of broadcast statioos representing up to 30% of the
television haJseholds nationwide if such ad:liticnal statiCllS are minority
cantrolled·. 119

141. Gamelts. l<b3t CXllllenters addressing the issue of how to
calculate sub3criber limits, favor neasuri.ng the audience reach of cable
systa:rEl by a :tx:m:!s passerl. st:aman:i rather than a subscriber-based starrlard.

118 TIle camrl.ssicn's broadcast nultiple ownership rules limit the
audience reach of te1evisicn statialS in which a single entity can hold an
attrib.1table interest to 25% of televisicn l'nJseholds naticnwide. ~ 47
C.F.R. § 73.3555. 'The net't.K>:rk-cable cross-ownership rule provides that
naticnal te1evisien networKs can own cabie systa:rEl which reach lOt of the
hares passed naticnally. ~ 47 C.F.R. , 76.50l.

I
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For exanpl.e, .Liberty Media, ~, MPAA, INlVan::i 'ICI all agree that a hates
passed st:anda.n1 is nme app:cqltiate because a measure tased CI1 the I'n.Jlt)er of
subscri.bers is·unstable and n&Y have .the effect of di.scaJragin3 subscriber
gxowth.120 lCm .1IoglOrtS ahcmespsfadstandaId too, bltalso believes the
standan:l should. J:eflect the fact that cable cperators facin3 "effective
ccttpetitioo" .an! unable to iJrpede the flQl of pxogramni.ng. ~ therefore
suggests subt.racting f%Ol\ the IUItIer of lXDES~ all haJseholds that are
also J;BSSEld. by a eatpeting distriJ::utioo servi.ce. 121 <:nly Inte:eted:i.a favors a
subscriber~based neasure for detennining the size of a cable ~tioo,
~ that a subscriber-based measw::e is mxe accurate am. is necessaz:y to
detennine whether there is effective CCJ1PE!titien. 122

142. Time M!I.mer and GIE advocate the use of altemative neasures.
Time~r suggests calOJ1at:in3' subscriber limits by neasuring the cable
q::erator's share of subK:ri.herB who have access toprog:ramni.rYJ either by
neane of cable or thrcugh other nultichannel video distr:ib.ltors .123
According to Time \tUner, this awroach lIlOO1d provide a truer neasure of an
q::erator's ability to i.npede the flow of video progLdllU~ than woold any
measure based solely en cable subscribership or cable hales passed. Gm
~ another awroach that lIlOO1d detenni.ne the audience reach of a cable
q::erator based al its "total fnmchi.se ama. hc:Il'es. ".According to GI'E,
sul:Btantial partiooe of existing cable franchise areas are not wired aIXi
therefore cannot pus all Innes that ~ aut1x>rizai to receive service.
Coosequently, GI'E believes a measure based en the entire cable f:ranchise
Bel:Vice area - - even if part of the area is oot wired - - \ttUlld enccmage
c:perators to expan:i Bel:Vice into unbJilt areas .124

120 ~ Liberty M:rlia Cc:Iments at 32; NA'IQA CcIments at 20; Discovery
CcIments at 8-9; MPAA caments at 6; INlV Ccmrents at 4; Tel Ccrctrents at 28-29.

121 N:::."m CcJruents at 15. Altematively, ~ \ttUlld have the Carmissian
rreasure a cable cperator's size as a percentage of the mJTber of subscribers
served not just by cable systE!llB, wt by other distr:ib.ltian techilolCX3ies as
well. lQ. at 15 n.3l.

122 Intemedia cam-ents at 9.

123 Tine wamer wculd nake this detemrinatien based an a percentage
that has, (a) as its rurerator, the I'I..IIiJer of cable subscribers served by the
cable cperator in questial, an:i that has, (b) as its denaninator, the sum of
(i) the Ill..m'ber of all cable subscribers natiooally aIXi (iit the Illlllber of
subscribers to other nultichannel video prog:ramni.rYJ distriJ::utors. Tim:
~r canrents at 18-19.

124 Gm caments at 2. In its reply caments, Tine warner opposes
Gm's suggested awroa.ch, arguing its \ttUlld not accurately reflect an
ope:rator's ability to i.rrpede the flow of prog:ramni.rYJ, which was Congress'
concern in enacting the statute. Tim: W'imer argues that where an operator
has not laid cable, it can do nothing to prevent others fran providing
service. M::lreover, Tirre N:irner points mt that U11l::uilt areas provide
q:port'lIDities for alternative distriJ::utors such as SMA'IV, MlS and MvDS.
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143. en the issue of establi.shin3 a reilSCl'Pble limit 00 OOrizcntal
c:x:n::entratiem, ,aIble OJRi&1ters geoemlly 81~t a subscriber limit of
~te1y4otof b:a88 ];Wsled natiCDI) ly. 5 , Relying. em uarlcetpl.ace
experi.erlce, antitxust prlncipJ E!8 ard other factors, theBe a::ame1terS ccnterrl
that there is no tesis em. Wtioh to ocxx:lua that an .!8) with a 40t narlcet
share can inpde the BUCOell of new progLallidDJ services. 'D1ey urge the
0:mDJ _ia1 to avoid strict hcrizcmta1 CM*:.Up liJllits 'that co.l1.d preclme
the eff~enciesam t8Jefits that %8IUlt fraa oc:.ntiD*, l'aizcntaJ
growth.FurthemDre, they believe that Cb"3J:e. did not intea1 far the.
omnissim to ilrp::se limits that l1011d' force existing Nns to divest .127

144. In suwort of their palitioo that a 40\' subscriber limit is
r:eascrJable, QIble~ argue that ~.".,subscriber penetz'atioo is
not essential to the IIL1CCM8 of' a newprogxallfting networlt. Tine ltUner, 'lcr
and :rem CCI1teIXi that mmy prtJgJ:aal services have flcmished at SUbscrlber

'l'i.me ltlrner Reply carments at 8-10

125 Discx:Jvel:y advocates setting subscriber limits· at a level
oalSider.ably higher than the present degJ:ee of lDrizental ccncentratioo.
Acc::orclinl to Discovexy, the O:mn:i.ssicn can detemdne at what percentage a
cable cperator nay effectively precl~ the SUC<:8IS of a new cable seJ:Vice by
identifyiDg the peneaaticn level that an altemative techm10gy .distribltor
needs to sw:vive. Disoauety points out that Qr.grees defined "effective
CCIlpetitioo" in 5ectioo 3 of the 1992 Olble Act in tem& of at least 010
unaffiliated distri.bltors both of which have a subscriber base of m:tte than
1St of the hoosebolds paSSEd. '!bus, Di.scoveJ:y iIx1i.cates that umer Q::ngress'
own definitim, effective CCIlpetitioo can exist even \C'len ooe ~tor has
8St penetratioo. Di.scovezy Ccmrents at 7-9.

126 For exanple, Di.scoveJ:y states that if the Ccmnissioo adepts strict
subscriber limits, the inpact wwld be to shazp1.y reduce the revenues of the
PJ:091antters carried by large MD3, w:ti.ch cal1d threaten the survival of rran;y
progl:anming netwotXs. Di.scoveJ:y Cc:Irm!nts at S-6. 'lcr also sut:mitted a
study concluding that strict limits en OOrizcntal a«lership cail.d dimi.nish
the quality, quantity an::i diversity of available PJ:09Lamuing. 'ICI Ccmrents
at 15-17. see also Besen, .et...aJ.., "An Bc:xn:mic Analysis of the FCC's
PrcpJeed Cable Ownership Restrictioos" (file:! Feb. 9, 1993) ("BesenStudy")
(attacment to '1t=I <:::aments). '!he Besen Stu:iy finds that the agg.regaticn of
sutectibershi.p 00es not hann ccnuners because cable systEDS do not CCJ1I)ete
directly against CD! another.~ to Be8en, while a large subscriber
base nay increase the bargai.n:in3 power of an M50 in deali.n3" with pI'CXJnlffi
stg;>liers, it does not affect the diversity of programtling select~ am
distriblted or distort the allocatioo of resarrces to the productioo of
plogla1l1uing. Besen Study at 22.

127 see, e.g., Tirre 'NuDer Reply Ca'me1ts at 11-14.
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penetraticn levels ...-ell below 60%.128 Time 'N:u::ner provides exarrples of
several successfUl progxam services that began with low penetraticn levels
am \Crl.ch gradualJg gained auti.E!Ila! share as their product inproved or their
~ilarlty gn!W. cable canmntf!rS also cDIeJ:ve that rrany fatton:!
detemdne tbe level of audi ence penetraticn neoessazy to nake a new pI:ogI:am
sernce an ecaDli.c success, incll.l:ling the degree to which a service is
supported by subEIcriber fees versus advertising~ aIrlthe type of
prograttmi.DJ service involved.130 Finally, cable catllenters rely CIl

antit.n1Stpri.nciples, arguing that a single finn canr¥>t exercise m:n::p:>ly
power with lees than sot of tbe relevant narket .131

145. In ccntrast to the cable cannenters, MPAA advocates a 25%
subscriber limit, which ~d effectively cap the largest M)() at its present
level ofcax::entt:atial.132 MPAA does not believe Ca1gress inteB:B:i for
subEIcriber limits to be set a.tx:JVe existing levels of horizontal
ca1CE!Dtraticnsince it was existing levels of narket IXJWer that pn:npted

128 '!heBe cx:mnenters note that progLam networks such as Black
Entert:a.i.rJtet Televisicn ("1mI'1'), '!he I.auning Q1anne1, Bravo am Ccurt 'IV
have had great success with penet:ratioo levels of less than 30% to40t. Tine
W:u:ner caments at 28-29; 'ICI Ccxments at 24-25;~ caments at 16.

129 Time 'NUner Ccm:nents at 27-28. For exarrple, Tine warner notes
that '!he Family Olarmel, l«1ich was launched in 1977 achieved less than 10'
penetraticn of all cable lx:m:!s by its sec:cn:1 year of cperaticn, achieved cnly
22.1t in its third year, rut awraached 60t penetratiCl'l by its sixth year of
carriage. Another e:xanple provided by T:ine Warner is Nickelcx:ieon, which
achieved aily I5.It penetratioo in its seccni year of cperation am IlCM

enjoys over 90% penetration. !d.

130 see, e.g., rem Ccm:nents at 17. Time warner, for exanple, points
rot that a service that arphasizes license fees as a soorce of revenue may
need less penetratioo than will a service that is prinarily dependent upcn
advertising revenues. JIdlltiooally, TiIre warner notes that the CQ3t
structure of the service will detenni..a! the revenue level (am will t.h11s
influence the degree of penetratioo) that the service nust reach to achieve
profitability. 'nnJs, a service that offers relatively expensive programni.1:g
(~, recently released theatrical notioo pictures) will have a higher cost
structure, am will need to achieve greater revenues, than will a service
that depems upcn less expensive p:rogramning (~, news am syOOicated'IV
prograrrs), T:ine wamer caments at 25-26.

131 lC'm Caments at 17; 'ICI Coments at 19-23; Tine 'Warner at 21-23.

132 MPAA cax:iitians its SUWOrt for a 25% subscrilier cap on the
camrl.ssion adq>t.ing rea.salable pIoglam access, leased access and attri.1::Altion
requirarents. Otherwise, MPAA states that it advocates a limit lO'tt.'er than
25% . MPAA O::mrents at 5. NA'IOA. also advocates a 25% subscriber cap. NA~

Coments at 19. NA'IQA believes that for the CcIrmi.ssion to adequately correct
the ITB.Iket aberrations caused by the anti-CCITJ)etitive practices of curre.nt
MSOs, such M30S shculd be required to divest current holdings. JJj.
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Ccc.g1SBS to take aetioo. WM also challeDJ8fJ the use of traditiooal
antitxust lIB.tXet oeD:*ltratial.11&JSUX\!!S as a basis for acqx:ing a 40t
subscriber cap. Acoo.td:.lng to kIlM, ax:h am:.it1\l8t D'8IS'mIS are not an
acwrate deteJ:minant of M90 narXet pcMer ...... -.t cable syrIt8I& do not
cx:upete with me another in the P:OP_l acqd-itial n.:r:Ket. ~ also
challenges the ccntenticm8 of seveml cable OOJIilW"'-ers that a 40\ cap is
reascmble because new pr:ograu services can S1XVive with less than 60t
penetmtial of aible b:useb:llds. !'RA. he1iENeS its~ 2St~
cap is liberal. EDJJgh since if 1tm'e than ale operator~ the 2St
oco:::ent.raticn figure, an~ _PP')3Latuer nay have its narket access
limited to ally sot of banes passed.D3

146. Ci1ly lNIV advocates a~ limit 1<::Mer than that~ in
the Ngtioe. 134 SDecifically, lNIV believes a~ cap of IX> DDre than
lot is aQ?I:qriate .135 OOV calls for strieter horizcnt:al <:NJerShip Caltrols
than are used in the broadcast ccntext.. AccoJ:ding to· INlV, such strict
limits are necessaxy because cable qerators (unlike broadcasters) face
little or IX> carpetiticn in the local 1IIlXketpl.ace. lNlV argues that its
prqlOS&1 is coosistentwith the intent of Ca¥J.tese to enact regulatioos that
00 not allCM the status QUO to prevail. 136

147. Di.scusstcn. In ~i.ng oorlzcntal C7triI'lerSh.ip limits 'Ne seek to
b:Uance CcDJress' c.:alCemS~ the ability of the largest M:Os to
preclui:! the launch of new ~xC1l\Tl\i.l)g servioeswith the benefits to
~ that :result fran sate degree of horizcnta1 CCIlCeIltraticn.
cemseguently, we pxqx:se to adept a hori.zcntal <:NJerShip limitprOOibitiDJ

133 MPAA Reply Come1ts at 2-4.

134 1bllJever, D:1vid W&teman of the Anne!'lberg Scb:x>l for Camunicatians
subnitted a study suggestiD3 that M:Os with less than 25t of the hareS passed
natiaBlly nay still be able· to UIXilly influence the pn:granming a~siticn
narket. .s= Niteman C'.amEnts at 3 and M:1teznan, "Local M::Iq;:ScIly am. Free
Riders In Infomaticn Ird.Jstries" (filed Feb. 9, 1993) (1titeman Study)
(att:a.clmmt to Nitemen <hments). Tine Muner and other call1Ellters
challenged ltiteman's ca1clusians,~ that his study erraneoosly
assures that cable PI'03'Lduutin3 net\1lOrks need to reach all cable subscribers
and that cable networlts prina.rily offer original programning. see, e.g. Tine
Wuner Replycarments at 14-16.

135 Recogni.ziDJ that its prqlOS&1 ~d force divestiture of existing
M:Os, INIV suggests applying the lot cap ~ively. INIV Come1ts at 7.

136 Tine~, Lilierty Media, 'ICI and rem all criticize INN's
pxqnled sub3criber limit. '!cr, for exanple, aJ:gueS that a lOt cap is at
cxijs with CcDJressiooal intent, since such a strict standard wwld inpair
develqDe1t of diverse an:i high quality video programning. 'IO Reply
Ccmrents at 17. N:m argues that a lOt limit wwld be "absUl::d," aOO. claims
that INIV fails to acknowlErlge CCngressicml fi.n:llngs~ the benefits
of horizontal ccncentration (i.e., efficiencies in aclnini.stration,
distri.h.ltion and procu.rem:mt of programning), NCIA Reply ecmrents at 11.
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